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I. INTRODUCTION 

In Washington, the prevailing party in a civil action is not 

ordinarily entitled to collect attorney fees from the losing party, 

unless otherwise permitted by statute or agreement. More 

specifically, in an inverse condemnation case, an award of 

attorney fees is contingent upon the property owner meeting the 

conditions set forth in RCW 8.25.070 and .075. Prejudgment 

interest is awarded as simple interest at 12 percent annual rate 

pursuant to RCW 8.28.040 and 19.52.020. 

The trial court denied Michelle Merceri' s request for 

interest at 12 percent per annum compounding daily and ordered 

simple interest. It also denied her motion for attorney fees for her 

failure to meet the contingencies ofRCW 8.25.075. The Court of 

Appeals correctly affirmed the trial court's rulings. 

Merceri fails to state a basis for review as required under 

RAP 13 .4(b ). The decision below is not in conflict with a 

decision of this Court or a published decision of the Court of 
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Appeals, and it does not present an issue of substantial public 

interest. Review by this Court is unwarranted. 

II. RESTATEMENT OF ISSUES PRESENTED FOR 
REVIEW 

1. Whether Merceri is entitled to interest compounded daily 

on the amount of just compensation she accepted in 

settlement. 

2. Whether Merceri is entitled to an award of her costs and 

fees under RCW 8.25.075, despite her failure to meet the 

statutory requirements for such an award. 

Ill COUNTER STATEMENT OF THE CASE 

The State acquired two contiguous residential lots located 

adjacent to Merceri's home in Hunts Point, Washington. CP 1, 5. 

In May 2011, the State began construction of a naturalized 

stormwater detention pond on the lots as part of a State Route 

520 improvement project. CP 29. The construction of the pond 

violated the neighborhood's protective covenant limiting 

construction to single family residences. CP 5, 19-21. 
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A decade later, on the day before the prescriptive period 

of limitation expired, Merceri served her complaint against the 

State for the inverse condemnation of the covenant, pleading a 

permanent and temporary taking, and demanding just 

compensation, interest, and attorney fees pursuant to 

RCW 8.25.075. CP 1-31. 

Merceri filed a motion for partial summary judgment 

against the State, alleging that the State's liability for the taking 

of the covenant had been established in 2011 inverse 

condemnation lawsuits, filed by Merceri's neighbors. 

CP 53-157. The trial court entered an order holding that the State 

inversely condemned the protective covenant. CP 478-81. 

In discovery, Merceri provided no competent evidence of 

any diminution in the value of her property due to the taking of 

the covenant or alleged temporary damages. She did not retain a 

valuation expert and instead relied on her own valuation opinions 

and information available on the King County Tax Assessor's 

website. CP 483-85, 507-08, 539-40, 559-60, 562-63. 
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The State moved for summary judgment, alleging lack of 

credible evidence regarding the diminution in value of Merceri's 

property. CP 482-732, 735-55. After hearing oral argument, the 

trial court dismissed Merceri's claim for temporary damages, 

leaving damages for the permanent taking of the covenant as 

Merceri's sole remaining claim. CP 753-55. 

After jury selection, but prior to commencement of trial 

and the jury being sworn in, Merceri voluntarily accepted the 

State's RCW 8.25.010 30-Day Offer of just compensation in the 

amount of $205,000, exclusive of interest, fees, or costs (30-Day 

Offer). CP 973-74. The trial court required the parties to file a 

notice of settlement to put the settled amount of the just 

compensation on the record so the jury could be excused. 

CP 803-06. The notice of settlement specifically states, and the 

parties agreed, that the 30-Day Offer was accepted, "before the 

trial officially began." CP 852-856. 
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A. Dispute Regarding the Accrual of Interest 

The State filed a Judgment and Decree of Appropriation 

(Judgment) in compliance with RCW Title 8. CP 807-15. The 

form of Judgment included accrued statutory simple interest at 

12 percent per annum pursuant to RCW 8.28.040 and 19.52.020. 

CP 810-15. 

Merceri filed her own proposed forms of judgment that 

included interest from the date of the taking at 12 percent per 

annum, compounded daily. CP 858-61, 888-93. 

1. Merceri and the State each filed objections to the 
other's form of judgment, the State objecting to 
the interest being compounded daily and 
Merceri objecting to simple interest 

After hearing oral argument on the competing forms of 

judgment and the objections thereto, the trial court denied 

Merceri's form of judgment and her objections, and it ordered 

the State to submit its form of Judgment in conformity with the 

court's order. CP 894. On November 4, 2022, the State's form of 

judgment was entered with statutory simple interest calculated at 
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12 percent per annum from the date of taking to the date the 

judgment is paid. CP 895-901. 

B. Motion for Attorney Fees 

Merceri filed a motion for an award of her attorney fees 

and costs in an amount exceeding $1 million dollars, utilizing the 

lodestar method, with a 1. 5 x multiplier to compensate her 

attorneys for the risk they allegedly assumed by agreeing to 

represent Merceri in what her counsel described as a "high risk" 

case, on a contingency fee basis. CP 911-26. 

The State filed a response arguing that, as a matter of law, 

Merceri was not entitled to an award of costs and fees as she 

failed to meet the conditions of RCW 8.25.070 and .075. 

CP 955-87. The trial court agreed with the State, holding that, 

pursuant to the notice of settlement, the parties agreed that the 

trial had not begun before the jury was released. Thus, the 

judgment (the amount of just compensation) was not awarded as 

a result of trial. The trial court further read the 30-Day Offer as 

offering just compensation in the amount of $205,000, plus 
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interest, with no offer to pay any of Merceri's costs and fees. 

Therefore, RCW 8.25.075 did not authorize the trial court to 

award Merceri cost and fees. CP 1050-53. 

Merceri appealed the judgment and the orders denying 

compound daily interest and an award of attorney fees directly to 

this Court, which transferred this appeal to Division I of the 

Court of Appeals. 

The Court of Appeals, in an unpublished decision, 

affirmed the trial court's ruling, which denied compound interest 

and attorney fees under RCW 8.25.075. 

IV. ARGUMENT 

A. Summary of the Argument 

Merceri fails to show how the Court of Appeals opinion 

conflicts with any published decision of the Court of Appeals or 

this Court. Her argument that the decision below somehow 

contravenes this Court's ruling in Sintra Inc. v. City of Seattle, 

131 Wn. ld  640, 935 P.2d 555 (1997), abrogated by Yim v. City 

of Seattle, 194 Wn.2d 682, 451 P.3d 694 (2019), is misplaced. In 
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Sintra, this Court overturned an award of compound interest in 

an inverse condemnation case because the plaintiff failed to 

produce sufficient evidence that simple interest did not afford 

just compensation. No subsequent appellate court decision since 

Sintra has addressed circumstances in which compound interest 

may be awarded. Although Sintra may have left a question 

unresolved as to what type of evidence is sufficient to achieve an 

award of compound interest, an unanswered question does not 

create a conflict between decisions of this Court or the Court of 

Appeals. 

Merceri suggests review 1s appropriate under 

RAP 13 .4(b )( 4) "[b ]ecause inverse condemnation actions occur 

throughout the State and involve all levels of government," such 

that the issues here have statewide implications. Pet. at 9. While 

the State acknowledges that claims for inverse condemnation are 

compensable under the Washington Constitution's eminent 

domain clause, this appeal does not concern the propriety of the 

taking itself or even the amount of just compensation. 
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Wash. Const. art. I, § 16 ("No private property shall be taken or 

damaged for public or private use without just compensation 

having been first made[.]"). This appeal presents only a question 

of the availability and calculation of prejudgment interest and 

attorney fees-matters typically left to the trial court's 

discretion. Merceri fails to link the issues raised here with a 

substantial public interest. 

This Court will accept a petition for review only if one or 

more of the conditions described in RAP 13 .4(b) is satisfied. 

Here, Merceri relies on RAP 13 .4(b )(1) ( authorizing review 

when the decision below is in "conflict with a decision of the 

Supreme Court")� RAP 13 .4(b )(2) ( decision below in "conflict 

with a published decision of the Court of Appeals")� and 

RAP 13 .4(b )( 4) ("petition involves an issue of substantial public 

interest that should be determined by the Supreme Court"). 

Because the Court of Appeals correctly applied long-standing 

law around interest and attorney fees in inverse condemnation 

actions, none of the RAP 13. 4(b) criteria is satisfied. 
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Because Merceri has made no compelling case for this 

Court's review, her petition should be dismissed. 

B. The Opinion Below Does Not Conflict with Decisions 
by This Court or the Court of Appeals 

1. Denial of compound interest is not in conflict 
with other appellate decisions, and it is in accord 
with Sintra 

In eminent domain actions, just compensation fixed to be 

paid "shall bear interest at the maximum rate of interest permitted 

at that time under RCW 19.52.020[.]" RCW 8.28.040. 

RCW 19.52.020(1) states in part: 

Except as provided in subsection ( 4) of this section, 
any rate of interest shall be legal so long as the rate of 
interest does not exceed the higher of: (a) Twelve 
percent per annum� or (b) four percentage points 
above the equivalent coupon issue yield [ of the 
average Treasury bill rate]. 

Washington courts have modified RCW 8.28.040 in the 

context of inverse condemnation proceedings so that interest 

commences at the date of possession or taking. This interest 

compensates the property owner for "the loss of the use of the 

monetary value of the taking or damage from the time of the taking 
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until just compensation is paid." Sintra, 131 Wn.2d at 656 (citing 

Smithrock Quarry, Inc. v. State, 60 Wn.2d 387, 391, 374 P.2d 168 

(1962)). Because RCW 19.52.020 "does not specifically provide 

for the compounding of interest, only simple interest is allowed." 

Sintra, 131 Wn.2d at 660 ( citing Caruso v. Loe. Union No. 690, 

Int'l Bhd. of Teamsters, 50 Wn. App. 688, 690-91, 749 P.2d 1304 

(1988); Goodwin v. Nw. Mut. Life Ins. Co., 196 Wash. 391, 83 P.2d 

231 (1938)). "Interest means simple interest absent agreement or 

statute to the contrary." State v. Trask, 98 Wn. App. 690, 696-97, 

990 P.2d 976 (2000). 

In determining an award of interest in eminent domain 

proceedings, the court is guided by RCW 8.28.040, and it 

specifically incorporates RCW 19.52.020, which provides the 

interest rate of 12 percent per annum. However, "[i]f a party 

proves by presenting evidence that statutory simple interest does 

not afford just compensation, the trial court has discretion to 

award compound interest." Sintra, 131 Wn. 2d at 660. "Absent 

such proof, however, a property owner . . .  is entitled only to 
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simple interest under RCW 8.28.040[.]" Sintra, 131 Wn. 2d at 

660-61. 

It is well settled that "compound interest is never implied­

it is permitted only by express language in a statute or an 

agreement. 'To create an obligation to pay compound interest there 

must be an agreement to pay interest upon interest[.]"' Caruso v. 

Loe. Union No. 690, Int'! Bhd. of Teamsters, 50 Wn. App. 688, 

689, 749 P.2d 1304 (1988) (emphasis added) (citing Goodwin v. 

Nw. Mut. Life Ins. Co., 196 Wash. 391, 404, 83 P.2d 231 (1938)). 

If the statutes do not expressly permit compounding interest, 

[T]he court cannot imply it, only simple interest is 
allowed . . . .  [A]rgument that compound interest is a 
"modem banking practice" is not persuasive. . . . 
[Where] compound interest is used in many 
consumer transactions, presumably that use has been 
expressly provided for in the underlying bankcard 
agreement or other contract between the parties. 

Caruso, 50 Wn. App. at 690-91. 

Merceri urges this Court to ignore the above authorities, 

pointing instead to irrelevant federal case law in which 

compound interest was awarded. However, Merceri cites no 
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Washington cases in which this Court, or the Court of Appeals, 

has permitted compound interest from an award of just 

compensation. Not only are the federal cases cited in Merceri's 

brief not binding authority, but Merceri also does not allege that 

the compound interest awarded in those cases was anywhere near 

the 12 percent authorized by RCW 8.28.040 and 19.52.020. 

When the Legislature authorized 12 percent interest, they are 

presumed to have meant 12 percent simple interest, unless 

provided otherwise in "a statute or an agreement." Caruso, 

50 Wn. App. at 689. Merceri does not, and cannot, show that any 

statute or agreement entitles her to compound interest. 

Merceri' s contention is that Sintra provides a road map as 

to how a property owner can be awarded compound interest. 

Merceri claims she followed that road map, by presenting 

declarations that she and others' deposit into bank saving 

accounts, which earn daily compound interest and that 

compound interest is fundamental in modern finance. Pet. at 17-

18. However, the court in Caruso found that generalized 
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references to "modem banking practice" were not sufficient to 

justify compound interest. Caruso, 50 Wn. App at 691. Indeed, if 

the mere availability of a savings account with compound interest 

were sufficient to require compound interest as Merceri argues, 

then compound interest would be available in every action of any 

kind. This would completely tum the Caruso rule on its head. The 

trial court's award of statutory simple interest was consistent with 

RCW 8.28.040 and 19.52.020 and with all controlling authority. 

Sintra requires the property owner to prove, by presenting 

evidence, that statutory simple interest does not afford just 

compensation. If the property owner does so, the trial court has 

discretion to award compound interest. However, absent such 

proof, the property owner is "entitled only to [statutory] simple 

interest under RCW 8.28.040[.]" Sintra, 131 Wn.2d at 660-61. 

The trial court determined Merceri had not provided such proof, 

and therefore, it did not award Merceri compound interest. The 

Court of Appeals correctly held that "Merceri does not show 

based on this evidence that it was an abuse of discretion by the 
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superior court to award statutory 12 percent simple interest[.]" 

Appendix 1 at 11� Merceri v. State, No. 85690-1-I, 2024 

WL 1367160, at *4 (Wash. Ct. App. Apr. 1, 2024) (unpublished 

opinion). 

Merceri concedes that "[n]o Washington appellate court 

decision since Sintra has addressed the circumstances in which 

compound interest may be employed to ensure just 

compensation[.]" Opening Br. at 17� see also Pet. at 15. Merceri 

has not identified any conflict between the opinion in this case 

and any published decisions of the Court of Appeals or decision 

of this Court. For these reasons, review under RAP 13.4(b)(l )  

and (2) should be denied. 

2. Denial ofMerceri's motion for award of attorney 
fees is not in conflict with other appellate 
decisions 

RCW 8.25.075(3) provides that an inverse condemnation 

claimant is entitled to attorney fees "only if the judgment 

awarded to the plaintiff as a result of trial exceeds by ten percent 

or more the highest written offer of settlement submitted by the 

15 



acquiring agency to the plaintiff at least thirty days prior to trial." 

( emphasis added). Despite no trial having taken place below, 

Merceri asserts that she is entitled to attorney fees. This argument 

is without merit, and the Court of Appeals properly rejected it. 

Merceri relies on Petersen v. Port of Seattle, 94 Wn.2d 

479, 618 P.2d 67 (1980), and City of Snohomish v. Joslin, 

9 Wn. App. 495, 513 P.2d 293 (1973), in support of her theory 

that a trial to verdict is not needed under RCW 8.25.075. 

However, neither case is helpful. Pet. at 25-27. 

In Petersen, a 30-Day Offer was made in March, and trial 

was set for August but not held. A judgment on agreed facts was 

entered in October and was within 10 percent of the 30-Day 

Offer. The trial court denied fees, finding that the 30-Day Offer 

was timely and judgment did not exceed the offer by 10 percent 

or more. Petersen, 94 Wn.2d at 481-82. The appellate court 

disagreed, reasoning that the first part of a bifurcated trial was 

held prior to the 30-Day Offer. Both parties referred to the 

proceeding as a "trial"� witnesses were called and subjected to 
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cross examination; closing arguments were made; and the court 

rendered oral opinions. The Court of Appeals determined that 

because the bifurcated trial began before the 30-Day Offer was 

made, the offer was untimely and Petersen was thus entitled to 

fees under RCW 8.25.075(3). Petersen, 94 Wn.2d at 481-82. 

Here, in contrast, the parties agreed that the 30-Day Offer 

was accepted before the trial was to begin. No witnesses were 

called, no opening or closing arguments were made, and no 

opinion was rendered on the merits of Merceri's mverse 

condemnation claim. No proceedings happened that were 

analogous to the trial in Petersen, and Petersen is inapposite. 

Reliance on Joslin is also misplaced because that decision 

predates the Legislature's amendment of RCW 8.25.075(2) to 

make fees optional, rather than mandatory. In Joslin, the plaintiff 

won a jury award on the inverse condenmation claim. The trial 

court denied fees, appearing to reason that RCW 8.25.075 

applied to condemnation actions only. Joslin, 9 Wn. App. at 498. 

The appellate court reversed, finding that Joslin was entitled to 
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fees on the inverse condemnation claim under former 

RCW 8.25.075(2) (1971 ), which at the time provided: 

A superior court rendering a judgment for the 
Plaintiff awarding compensation for the taking of 
real property for public use without just 
compensation having first been made to the owner, 
or the attorney general or other attorney 
representing the acquiring agency in effecting a 
settlement of any such proceeding shall award or 
allow to such plaintiff costs including reasonable 
attorney fees and reasonable expert witness fees. 

(emphasis added). This former version of RCW 8.25.075 (like 

the former version of RCW 8.25.070 that this Court interpreted 

in State v. Roth, 78 Wn.2d 711, 479 P.2d 55 (1971), also cited by 

Merceri), reflects an outdated theory that the Legislature 

specifically rejected when it amended both statutes in 1977 to 

add the current contingent requirements for fee awards. Neither 

Petersen, Joslin, nor the pre-1977 version of RCW 8.25 .075 are 

applicable to the current version of the statute. Thus, these cases 

are not in conflict with the Court of Appeals' decision below and 

do not provide a basis for review under RAP 13 .4(b )(1) or (2). 
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Merceri's contentions further belie the applicable eminent 

domain statutes and the facts of this case. RCW 8.04.110 states 

in part: 

[A]nd in the case of each such trial by jury the 

jurors by their verdict shall fix as a lump sum the 

total amount of damages which shall result to all 
persons or parties . . .  by reason of the appropriation 
and use of the lands, real estate, premises or other 
property sought to be appropriated or acquired. 

( emphasis added). Here, prior to commencement of trial and the 

jury being sworn in, Merceri voluntarily accepted the State's 

RCW 8.25.010 30-Day Offer of just compensation, thereby 

settling the amount of just compensation. CP 973-74. The jury 

was no longer needed, as the sole issue for trial-the 

determination of just compensation-had been settled. The jury 

was excused. All that remained was entry of the Judgment with 

the statutory interest provided for by law. 

An inverse condemnation claimant 1s not entitled to 

attorney fees as a matter of right, but only if they obtain an award 

of just compensation "as a result of trial." RCW 8.25.075(3). 
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Merceri did not receive any judgment as a result of trial, because 

no trial took place. Because the amount of just compensation was 

not determined by trial, it is irrelevant for the purposes of an 

award of attorney fees whether the amount of just compensation 

exceeded the 30-Day Offer by 10 percent or more. Because 

Merceri settled by accepting the 30-Day Offer, it is 

RCW 8.25.075(2), not RCW 8.25.075(3), that controls. 

RCW 8.25.075(2) provides that an agency may include attorney 

fees in the settlement amount. The State did not do so here, and 

the trial court correctly denied Merceri' s motion for attorney 

fees. 

Lastly, Merceri references Kay v. King County Solid 

Waste Division, 9 Wn. App. 2d 1012, 2019 WL 2342348 (2019) 

several times. Pet. at 8-9, 19, 22-23, 27. However, Kay is an 

unpublished opinion. Pursuant to GR 14.1, "[u]npublished 

opinions of the Court of Appeals have no precedential value and 

are not binding on any court." While certain unpublished 

opinions may be cited as non-binding authorities, no rule allows 
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them to be a basis for discretionary review. Review under 

RAP 13 .4(b )(2) is limited to "conflict[ s] with a published 

decision of the Court of Appeals." (emphasis added). 

Merceri has failed to identify any published decision of the 

Court of Appeals or decision of this Court in conflict with the 

opinion below. Thus, review under RAP 13.4(b)(l )  and (2) 

should be denied. 

C. No Issue of Substantial Public Interest Exists Here 

This Court may grant review under RAP 13 .4(b )( 4) of an 

opinion that "involves an issue of substantial public interest that 

should be determined by the Supreme Court." State v. Watson, 

155 Wn.2d 574, 577, 122 P.3d 903 (2005). This Court has 

described a question of great public interest or import as one 

"where it appears that an opinion of the court will be beneficial 

to the public and to other branches of the government"; in such 

cases, "the court may exercise its discretion . . .  [including] to 

resolve a question of constitutional interpretation." Seattle Sch. 

Dist. No. 1 of King Cnty. v. State, 90 Wn.2d 476, 490, 585 P.2d 
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71 (1978) (citing Distilled Spirits Inst., Inc. v. Kinnear, 80 Wn.2d 

175, 178, 492 P.2d 1012 (1972)). However, an alleged 

infringement of an important constitutional right "in of itself, 

does not qualify the case as one presenting issues of broad 

overriding public import." DiNino v. State ex rel. Gorton, 

102 Wn.2d 327, 332, 684 P.2d 1297 (1984) (internal quotation 

marks omitted) (quoting Diversified Indus. Dev. Corp. v. Ripley, 

82 Wn.2d 811, 814, 514 P.2d 137 (1973)). 

Merceri has failed to link the issues raised in this case to 

any substantial public interest. The issues here have nothing to 

do with the calculation of the just compensation Merceri received 

or the propriety of the underlying taking. Rather, the issues solely 

concern additional amounts Merceri alleges she and her attorneys 

are owed and are specific to Merceri's personal interests. The 

outcome of this case is of no serious public importance, nor does 

it raise issues that impact the public in general. Thus, Merceri's 

Petition should be dismissed. 
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D. Federal Law is Inapplicable and Does Not Present a 
Conflict Under RAP 13.4(b)(l) or (2) 

Merceri repeatedly references federal statutes and case law 

to support her contentions that she is entitled to compound interest, 

ignoring that the federal statutes diverge from the governing state 

statutes, RCW 8.28.040 and 19.52.020, in their applicability, text, 

and intent. Merceri's citations to the federal Uniform Relocation 

Assistance and Uniform Real Property Acquisition Policies are 

unavailing and inapplicable, as they apply solely to takings by 

federal agencies and to programs utilizing federal financial 

assistance. See 42 U.S.C. §§ 4621, 4651. The federal policy 

concern expressed in 42 U.S.C. § 4621 is to establish "a uniform 

policy for the fair and equitable treatment of persons displaced as 

a direct result of programs or projects undertaken by a Federal 

agency or with Federal financial assistance." The policy expressed 

in 42 U.S.C. § 4651 is to "encourage and expedite the acquisition 

of real property by agreements with owners, to avoid litigation and 

relieve congestion in the courts, to assure consistent treatment for 

owners in the many Federal programs, and to promote public 
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confidence in Federal land acquisition practices[.]" Clearly, the 

State is not a federal agency, and the record is devoid of any 

evidence that its construction of the pond was part of a program 

utilizing federal funds. 

Therefore, the federal case law and statutes cited by Merceri 

do not apply to this case, nor do they provide a basis for review 

under RAP 13 .4(b ). No rule authorizes discretionary review 

when an inconsistency exists between a Washington court 

decision based on Washington law and a federal court decision 

based on federal law. Merceri' s discussion regarding federal 

statute and case law is inapposite. 

V. CONCLUSION 

Merceri fails to identify any conflict between the decision 

below and any Supreme Court or published Court of Appeals 

decision, and fails to identify any substantial public interest in 

the outcome of this case. This Court's review is unwarranted. 

24 



This document contains 4,095 words, excluding the parts 

of the document exempted from the word count by RAP 18.17. 

2024. 

RESPECTFULLY SUBMITTED this 29th day of May 

ROBERT W. FERGUSON 
Attorney General 

Isl Teresa M Shill 
TERESA M. SHILL, WSBA No. 49429 
MATTHEW D. HUOT, WSBA No. 40606 
Assistant Attorneys General 
Attorneys for State of Washington 
Department of Transportation 
7141 Cleanwater Drive SW 
PO Box 40113 
Olympia, WA 98504-0113 
(360) 586-5705 
OID No. 91028 
Teresa. Shill@atg.wa.gov 
Matt.Huott@atg.wa.gov 

25 



APPENDIX 1 



F I LED 
4/1 /2024 

Court of Appeals 
D iv ision I 

State of Wash ington 

I N  THE COU RT OF APPEALS OF THE STATE OF WASH I NGTON 

M I C H ELLE M ERCERI , 

Appe l lant ,  

V .  

STATE OF  WASH I N GTON ,  
DEPARTM ENT O F  
TRANSPORTATIO N ,  

Respondent ,  

DEUTSC H E  BAN K AG a/k/a 
DEUTSC H E  BAN K, do ing bus i ness i n  
t he  U n ited States as  DEUTSC HE  
BAN K USA, and  as  DEUTSC H E  BAN K 
NATIONAL TRUST COMPANY, a 
nat iona l  bank ing associat ion ,  as 
trustee for ho lders of the BCAP LLC 
Trust 2007-AA2 ; and SHAWN CASEY 
JON ES,  

Defendants . 

M I C H ELLE M ERCERI , 

Appe l lant ,  

V .  

STATE OF  WASH I N GTON ,  
DEPARTM ENT O F  
TRANSPORTATIO N ,  DEUTSC H E  
BAN K A G  a/k/a DEUTSCH E  BAN K, 
do ing bus i ness i n  the U n ited States as 
DEUTSC H E  BAN K USA, and as 
DEUTSC H E  BAN K NATIONAL TRUST 
COM PANY, a nat iona l  bank in 

No .  85865-3- 1 ( l i nked with 

D IVIS ION ONE 

U N P U BL ISHED O P I N ION 

No .  85690- 1 - 1 )  

Append ix 1 

Page 1 of 1 7  



No .  85865-3- 1 ( l i nked with No .  85690- 1 - 1 )/2 

association ,  as trustee for ho lders of 
the BCAP LLC Trust 2007-AA2 , 

Respondents ,  

SHAWN CASEY JONES ,  

Defendant. 

B I RK, J . - In th is i nverse condemnation action , landowner M iche l le  Merceri 

fi led an act ion aga inst the State of Wash ington ,  in which she jo i ned as defendants 

a fe l low putative owner and a lender ho ld ing a deed of trust, seeki ng compensation 

for a state h ig hway expans ion 's taki ng of restrictive covenant rig hts benefit ing her 

property . The super ior cou rt bifu rcated tria l , entered j udgment determ in ing the 

amount of compensation and in terest due because of the taki ng , and den ied 

Merceri an award of attorney fees, but has not yet determ ined the a l locat ion of the 

recovery among Merceri ,  the putative other owner, and the lender. Merceri fi led a 

not ice of appeal from the j udgment chal leng ing  the award of in terest and den ia l  of 

attorney fees . Wh i le the fi rst not ice of appeal was pend ing , Merceri u nsuccessfu l ly 

sought to enforce an attorney l ien aga inst the compensation recovery and 

separate ly fi led a not ice of appeal  from the den ia l  of that motion . We affi rm the 

super ior cou rt's ru l i ngs denying Merceri 's motions for attorney fees and compound 

interest, we conclude the den ia l  of  Merceri 's motion to  enforce an attorney l ien i s  

not appealable and so we do not review i t ,  and we remand . 

I n  a compla int fi led August 6 ,  202 1 , Merceri a l leged ownersh ip  of a lot i n  the 

Fa i rweather Bas in  subd ivis ion i n  Hunts Point ,  Wash i ngton ,  which was subject to 
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protective restr ict ions and covenants .  She a l leged the State effected a tak ing by 

condemn ing two neig hboring lots for a h ig hway project and putti ng them to use i n  

v io lation o f  the covenants .  Merceri jo i ned as  parties Shawn Jones, who  is on the 

tit le to Merceri 's property but accord ing to her has d isclaimed any in terest in the 

cla im for j ust compensation , and Deutsche Bank Nationa l  Trust Company, which 

purports to be the benefic iary of a 2006 deed of trust encumberi ng the property . 

As memoria l ized i n  a part ia l  summary j udgment order dated Apri l 1 5 , 2022 , the 

State ag reed its construct ion on the two lots v io lated one of the covenants ,  the 

super ior cou rt g ranted Merceri summary j udgment on that issue ,  and the cou rt 

reserved the amount of damages for tria l .  By summary j udgment order dated 

September 6 ,  2022 , the cou rt l im ited certa i n  of Merceri 's damages cla ims ,  but 

otherwise ru led there was evidence requ i ri ng a j u ry determ inat ion of the d im i nut ion 

i n  va lue of Merceri 's property . On September 9, 2022 , the cou rt entered an order 

d i rect ing that tria l  proceed i n  th ree phases : " ( 1 ) determ inat ion on the amount of 

compensation on P la intiff's i nverse condemnat ion cla im as aga inst [the State] , (2) 

determ inat ion of i nterest on any award to P la i nt iff and attorneys' fees , and (3) 

Deutsche Bank's ent it lement to and recovery from any such award to P la i ntiff. " 

On October 4 ,  2022 , Merceri fi led a not ice of sett lement between herself 

and the State , reflect ing that Merceri had accepted the State's pretria l  offer under 

RCW 8 .25 . 070 .  The State presented a proposed j udgment for the ag reed amount 

of j ust compensation p lus statutory i nterest of 1 2  percent from the date of taki ng 

on May 1 1 ,  20 1 1 .  Merceri fi led an objection to the proposed j udgment .  Merceri 

sought compound interest, cit i ng S i ntra ,  I nc. v .  C ity of Seatt le , 1 3 1 Wn .2d 640 ,  935 
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P .2d 555 ( 1 997) , abrogated on other grounds by Yim v.  C ity of Seattle ,  1 94 Wn .2d 

682 , 45 1 P . 2d 694 (20 1 9) .  Fol lowing a presentat ion of j udgment hearing , on 

November 4 ,  2022 , the cou rt entered its j udgment and decree of appropriation for 

the ag reed amount of j ust compensation and statutory i nterest of 1 2  percent .  

Statutory 1 2  percent s imple in terest on $205 , 000 . 00 from 20 1 1 to 2022 amounted 

to $282 ,664 . 1 1 .  Merceri fi led motions to amend the j udgment and for an award of 

l it igation costs includ ing  attorney fees i ncu rred to obta in  j ust compensation .  By 

orders dated November 29 ,  2022 , the cou rt den ied both motions .  On December 

1 ,  2022 , Merceri fi led a notice of appeal d i rected to the Supreme Cou rt designati ng 

the j udgment and these orders .  

Separately ,  on May 1 6 , 2023 , Merceri fi led i n  the superior cou rt a "Mot ion 

to Enforce Attorney Lien Cla im on J udgment . "  In that motion , Merceri sought 

d isbursal of fu nds from the cou rt reg istry to satisfy a cla im of l ien for attorney fees 

asserted by her counse l .  The superior cou rt den ied th is motion ,  and on Ju ly 1 4 , 

2023 , den ied reconsideration . On Ju ly 3 1 , 2023 ,  Merceri fi led a not ice of appeal 

d i rected to th is cou rt desig nati ng these orders .  

Th is cou rt's clerk's office docketed Merceri 's J u ly 3 1 , 2023 not ice of  appeal 

u nder matter n umber 85690- 1 - 1 . By order dated October 3 ,  2023 ,  the Supreme 

Cou rt transferred Merceri 's December 1 ,  2022 appeal to th is cou rt .  The clerk's 

office docketed th is appeal u nder matter number 85865-3- 1 .  By letter, the cou rt 

advised the parties that the matters wou ld be l i nked for pu rposes of argument and 

d isposit ion . 
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I I  

I n  advance of ora l  argument ,  the cou rt advised the parties of its notat ion 

ru l i ng  stati ng , " [T]he parties are d i rected to be prepared at ora l  argument to 

add ress whether there is an appea lable fi na l  j udgment before the cou rt with i n  the 

mean ing of RAP 2 . 2 . "  The November 4, 2022 j udgment states, "There is no j ust 

reason to de lay entry of th is J udgment and Decree of Appropriation as to the j ust 

compensation aris ing from the State's condemnat ion of the Covenant ,  th is is a fi na l  

j udgment at  the express d i rect ion of the Cou rt . "  However, the j udgment does not 

i ncl ude fi nd i ngs supporti ng that statement ,  as requ i red by RAP 2 .2 (d) . I n  the 

absence of such fi nd ings ,  such a j udgment is genera l ly not appealab le .  Pepper v .  

Ki ng County .  61 Wn . App .  339 , 349 ,  8 1 0 P .2d 527 ( 1 99 1 ) .  

RAP 2 .2 (a) provides that " [u ]n less otherwise proh ib ited or provided by 

statute or cou rt ru le , "  a party may appeal from on ly designated super ior cou rt 

decis ions .  A j udgment adjud icati ng less than a l l  the c la ims or counts , or  the rig hts 

and l iab i l it ies of less than a l l  the parties , is genera l ly subject on ly to d iscretionary 

review unti l the entry of a fi na l  j udgment adjud icati ng a l l  the cla ims ,  counts , rig hts ,  

and  l iab i l it ies o f  a l l  t he  parties . RAP 2 .2 (d) . Genera l ly ,  when a j udgment is not 

appea lable because RAP 2 .2 (d) is not satisfied , the appe l late cou rt must d ism iss 

an appea l .  Sch iffman v.  Hanson Excavati ng Co. , I nc. , 82 Wn .2d 68 1 , 687-88 ,  5 1 3 

P .2d 29 ( 1 973) ; Pepper, 6 1  Wn . App .  at 346 & n .4 .  Desp ite the cou rt's d i rect ion i n  

advance of  argument ,  no party identified a statute or cou rt ru le maki ng the 
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November 4 ,  2022 j udgment appea lable as a matter of rig ht . 1 The cou rt's 

addit iona l  research has identified RCW 8 . 04 . 1 50 ,  which states , 

E ither party may seek appe l late review of the j udgment for damages 
entered in the super ior cou rt with i n  th i rty days after the entry of 
j udgment as aforesaid , and such review sha l l  bring before the 
supreme cou rt or  the cou rt of appeals the propriety and justness of 
the amount of damages in respect to the parties to the review: 
PROVI DED HOWEVER,  That upon such review no bond sha l l  be 
requ i red : AN D PROVI DED FURTHER,  That if the owner of land , the 
rea l  estate or premises accepts the sum awarded by the j u ry ,  the 
cou rt or  the j udge thereof, he or she sha l l  be deemed thereby to have 
waived conclus ive ly appe l late review, and fi na l  j udgment by defau lt 
may be rendered i n  the super ior cou rt as i n  other cases: PROVI DED 
FURTHER,  That no review sha l l  operate so  as  to  prevent the  said 
state of Wash i ngton from taki ng possession of such property 
pend ing review after the amount of said award sha l l  have been paid 
i nto cou rt .  

State v .  Scheel held that when determ in i ng the a l location of a condemnation 

award , the tria l  cou rt had no authority to a lter the j udgment for j ust compensation 

because it had not been appealed . 74 Wn .2d 1 37 ,  1 37 , 1 40 , 443 P .2d 658 ( 1 968) . 

The cou rt said , "Having fa i led to g ive not ice of appeal with i n  30 days accord i ng to 

law and ru le ,  [the appe l lants] cannot now reopen the matter i n  a subsequent tria l  

for equ itable d istribution . "  lit_ at 1 40 .  I n  State v .  Wachsm ith , the cou rt held the 

portion of a condemnat ion j udgment award i ng attorney and expert witness fees is 

appea lable under RCW 8 .04 . 1 50 .  4 Wn . App .  9 1 , 96 , 479 P .2d 943 ( 1 97 1 ) .  In a 

1 Merceri sought to re ly on the super ior cou rt's CR 54(b) d i rection , desp ite 
its lack of the requ i red fi nd ings ,  or  a lternative ly d iscretionary review under RAP 
2 . 3(b) . Wash .  Cou rt of Appeals ora l  argument ,  Merceri v. Dep't of Transp. , No .  
85865-3- 1 (Feb .  28 ,  2024) , a t  1 m in . ,  49 sec. to  2 m in . ,  02 sec. and 2 m in . ,  52 sec. 
to 3 m in . ,  36 sec, https ://tvw.org/video/d ivis ion- 1 -court-of-appea ls-202402 1 466/. 
The State sought to re ly on RCW 8 . 04 . 1 1 0 and . 1 30 ,  but those statutes do not 
address appea lab i l ity .  lit_ at 1 1  m i n . ,  38 sec. to 1 2  m in . ,  1 2  sec. and 1 9  m in . ,  04 
sec. to 1 9  m in . ,  3 1  sec. 
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motion to d ism iss the appea l ,  Wachsmith argued the portion of the j udgment 

award i ng such fees was not appea lable because they d id not qua l ify as "the 

propriety and justness of the amount of damage . "  kl at 92 , 96 . We d isag reed , 

noti ng the enactment of RCW 8 .25 . 070 permitted a tria l  cou rt to award attorney 

fees in the j udgment for damages in an eminent domain proceed ing , the tria l  cou rt 

made such an award and i ncl uded it i n  the j udgment for damages , and th is award 

merged i n  the tota l j udgment for damages . kl at 96 . Accord i ng ly ,  the " remedy of 

review by appeal is proper . "  kl (cit i ng RCW 8 . 04 . 1 50) . These decis ions satisfy 

us that the November 4, 2022 j udgment is appea lable under RCW 8 . 04 . 1 50 .  

The  same i s  not true of the super ior cou rt's later orders denying Merceri 's 

motion to enforce an attorney l ien . RCW 8 .25 . 070 speaks to the condemner's 

l iab i l ity for attorney fees as part of the g ross award of j ust compensation , and RCW 

8 . 04 . 1 50 contemplates appeal of the amount of j ust compensation separate from 

subsequent proceed ings to determ ine the a l locat ion among c la imants .  The Ju ly 

2023 super ior cou rt orders lack any CR 54(b) certification ,  as wel l  as the 

support ing fi nd i ngs requ i red under RAP 2 .2 (d) . The parties have identified , and 

the cou rt has located , no statute or cou rt ru le making the J u ly 2023 orders denying 

enforcement of an attorney l ien appea lable as a matter of right .  

In the absence of an appea lable fi na l  j udgment ,  a party seeking review is 

l im ited to d iscretionary review. RAP 5 . 1 (c) states that " [a] not ice of appeal of a 

decis ion wh ich is not appea lable wi l l  be g iven the same effect as a not ice for 

d iscretionary review."  Thus ,  when CR 54(b) and RAP 2 .2 (d) are not met, an 

appe l late cou rt may sti l l  accept review if the criter ia for d iscretionary review under 
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RAP 2 . 3(b) are met. Kershaw Sunnyside Ranches, I nc. v. Yakima I nterurban 

Li nes Ass' n ,  1 56 Wn .2d 253 ,  257 ,  26 1 n .4 ,  1 26 P . 3d 1 6  (2006) ; G lass v .  Stah l  

Specialty Co. , 97 Wn .2d 880 ,  883 ,  652 P .2d 948 ( 1 982) . Here ,  they are not . 

Regard less of whether the super ior cou rt's ru l i ngs denying cu rrent enforcement of 

an attorney l ien are error, wh ich we do not decide ,  they are not "obvious" or  

"probab le" error, and even more p la i n ly they do not " render fu rther proceed ings 

use less" or  "substantia l ly a lter[] the status quo or substantia l ly l im it[] the freedom 

of a party to act . "  RAP 2 . 3(b) ( 1 )-(2) . To the contrary ,  they expressly contemplate 

that fu rther proceed ings must occu r. 

As to Merceri 's J u ly 3 1 , 2023 not ice of appea l ,  matter n umber 85690- 1 - 1 ,  

review i s  d ism issed . Because neither Merceri n o r  Deustche Bank has preva i led 

on review, we d i rect that no party is awarded attorney fees or costs at th is t ime,  

but th is d i rection is without prej ud ice to any party's estab l ish ing  an ent it lement to 

attorney fees or costs in subsequent proceed ings .  

1 1 1  

Merceri argues the superior cou rt erred by fa i l i ng to award compound 

interest.2 We d isag ree . 

The state constitution requ i res that "j ust compensation" be paid i n  case of 

a governmenta l  taki ng of private property . WASH .  CONST. art .  I , § 1 6 . An i nverse 

condemnation c la im seeks to recover the value of property that the government 

2 The State argues Merceri 's a l leged error concern ing i nterest cannot be 
reviewed , because she d id not supp ly a report of proceed ings from a November 3 ,  
2022 presentation hearing . The parties presented the i r  arguments to the superior 
cou rt i n  the form of proposed j udgments and the i r  respective written objections to 
each other's  proposed j udgments .  The record affords a bas is for review. 
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appropriated without a formal  exercise of its eminent domain powers . Jackass Mt .  

Ranch , I nc .  v .  S .  Columbia Bas in  l rrig . D ist. , 1 75 Wn . App .  374 , 388 ,  305 P . 3d 

1 1 08 (20 1 3) .  "Just compensation requ i res that the property owner b e  put i n  the 

same posit ion monetari ly as he or she wou ld have occup ied had the property not 

been taken .  I t  consists of the fu l l  equ ivalent of the va lue of the property paid 

contemporaneously with the taking . "  S i ntra , 1 3 1 Wn .2d at 655-56 . In an i nverse 

condemnat ion action , i n terest is necessary to compensate the property owner for 

the loss of the use of the monetary va lue of the taki ng or  damage from the t ime of 

the taki ng unt i l  j ust compensation is paid . .!.Q.. at 656 . I nterest i n  th is context is a 

measure of the rate of retu rn on the property owner's money had there been no 

delay i n  payment . .!.Q.. 

RCW 8 .28 . 040 requ i res a cou rt i n  an eminent domain proceed ing tried to 

verd ict by the j u ry or the cou rt to impose postverd ict in terest as part of the 

compensation for the taken or damaged property . The interest must be set at the 

maximum interest rate perm itted at that t ime under RCW 1 9 . 52 . 020 from the date 

of entry of the verd ict to the date of the payment . RCW 8 .28 . 040 .  The maximum 

interest rate a l lowable under that statute is 1 2  percent. RCW 1 9 . 52 . 020( 1  ) (a) . 

I n  S i ntra , the cou rt held that award i ng compound prej udgment in terest 

instead of s imple in terest constituted error. 1 3 1 Wn .2d at 660 . The tria l  cou rt 

awarded 1 2  percent i nterest on the compensation award compounded annua l ly . 

.!.Q.. at 65 1 . The Supreme Cou rt reversed , noti ng RCW 8 .28 . 040 gu ides the tria l  

cou rt's determ inat ion of a prej udgment in terest award as part of the award of j ust 

compensation . S i ntra ,  1 3 1 Wn .2d at 660 . Because RCW 1 9 . 52 . 020 "does not 
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specifica l ly provide for the compound ing  of in terest, on ly s imp ly i nterest is 

a l lowed . "  S i ntra , 1 3 1 Wn .2d at 660 . However, if a party proves by presenti ng 

evidence that statutory s imple in terest does not afford j ust compensation , the tria l  

cou rt has d iscret ion to award compound interest. kl Absent such proof, "a 

property owner i n  a temporary regu latory tak ings case is entit led on ly to s imple 

i nterest u nder RCW 8 .28 .040 as part of j ust compensation . "  S i ntra , 1 3 1 Wn .2d at 

660-6 1 . We review the superior cou rt's decis ion to a l low s imp le in terest and not 

compound i nterest for an  abuse of d iscretion .  See id . at 660 . A tria l  cou rt abuses 

its d iscret ion when its decis ion is man ifestly u n reasonable ,  based on untenable 

g rounds ,  or  based on untenable reasons .  G i ldon v .  S imon Prop. Grp . ,  I nc. , 1 58 

Wn .2d 483 , 494 ,  1 45 P . 3d 1 1 96 (2006) . 

Merceri submitted severa l declarations i n  support of her request for da i ly 

compound interest instead of s imple in terest to fu l ly compensate her .  Un ivers ity 

of Wash i ngton Accounti ng Associate Professor Ed deHaan stated compound 

i nterest is "fu ndamenta l  i n  modern fi nance . . .  for standard fi nancia l  products such 

as savi ngs accounts or  loans , "  " is what the fi nancia l  world earns and pays i n  

everyday transactions , "  and  "da i ly compounded interest i s  re latively easy to 

ca lcu late on [e]se lf. " Vickie Reynolds ,  a bus inesswoman and i nvestor resid ing i n  

King Cou nty ,  stated she  expected fi nancia l  i nstitutions wou ld pay da i ly compound 

i nterest and she wou ld  "never accept s imple in terest because s imple in terest is not 

the standard for the payment of in terest on savings accounts i n  Wash i ngton . "  

Merceri fi led he r  own declaration stati ng , "Paying me less than in terest 

compou nded da i ly wou ld not provide j ust compensation and wou ld not make me 
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whole . "  She cla ims ,  "No reasonably prudent i nvestor or  i nvo l untary cred itor ,  which 

I am, wou ld accept less than in terest compounded da i ly" and repeats that she is 

entit led to fu l l  j ust compensation , wh ich means interest compounded da i ly .  

Merceri does not show based on th is evidence that it was an abuse of 

d iscret ion by the super ior cou rt to award statutory 1 2  percent s imple in terest on 

$205 , 000 from 20 1 1 to 2022 , amount ing to $282 ,664 . 1 1 .  Merceri re l ies on 

pr imari ly federa l  case law supporti ng compound interest. But her argument ,  and 

the above evidence ,  ignores the rates at  which federa l  authorit ies have a l lowed 

compound interest. Merceri 's authorit ies , d iscussed below, use commercial 

i nterest rates , i n  contrast to Wash i ngton 's statutory rate . 

The ru le a l lowing compound interest i n  taki ngs cases is based on the 

constitutiona l  i ntent to provide j ust compensation . See S i ntra ,  1 3 1 Wn .2d at 660 . 

The pu rpose of a l lowing in terest i n  cases where the property owner is not paid at 

the t ime of the taki ng is to ensure the owner " is p laced i n  as good a pos it ion 

pecun iari ly as [the owner] wou ld have occupied if the payment had co incided with 

the appropriation . "  Ki rby Forest I ndus . , I nc .  v .  Un ited States , 467 U . S .  1 ,  1 0- 1 1 ,  

1 04 S .  Ct. 2 1 87 ,  2 1 94 ,  8 1  L .  Ed . 2d 1 ( 1 984) . I n  Wh itney Benefits, I nc .  v .  U n ited 

States, the cou rt held j ust compensation requ i red award i ng compound interest in 

that case because of the government's de lay i n  payment , the taken property's 

characterizat ion as commercial and i ncome-producing , consistency where the 

d iscount rate used at tria l  for futu re earn ings adopted a compound interest rate , 

and cons istency where Cong ress's recent amendment to the Declaration of Taki ng 

Act , 40 U . S . C .  § 258e- 1 ( 1 988) , provided that compound interest wou ld be 
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awarded where the government exercised its eminent domain authority .  30 Fed . 

C l .  4 1 1 ,  4 1 4- 1 6  ( 1 994) . Wh i le there was delay i n  th is case , for reasons the parties 

d ispute ,  the other factors re l ied on in Wh itney Benefits are absent .  

In Brunswick Corp .  v .  Un ited States , a patent infri ngement case , the cou rt 

imposed interest rates compounded annua l ly "s ince no prudent commercia l ly 

reasonable i nvestor wou ld i nvest at s imple i nterest . Compound ing i nterest 

annua l ly ,  therefore ,  is more l i ke ly to p lace the patentee in the same fi nancia l  

posit ion it otherwise wou ld have held had royalt ies been t imely paid . "  36 Fed . C l .  

204 ,  2 1 9 ( 1 996) . The  cou rt ordered compound i nterest "commensurate with the 

pr ime rate . "  kl at 207 . Noti ng that determ in i ng the appropriate rate of in terest i n  

Cou rt o f  C la ims taki ngs cases is a question o f  fact , t he  cou rt rejected the 

condemnee's own after-tax weighted average cost of cap ita l as the measure of 

j ust compensation , which the condemnee asserted ranged from 8 . 76 percent to 

1 2 . 5  percent. kl at 2 1 9 .  Another case a l lowed compound interest at a federa l  

statutory rate requ i ri ng use of " ' the weekly average one-year constant matu rity 

Treasu ry y ie ld . ' " Vaizburd v .  U n ited States , 67 Fed . C l .  499 ,  504 (2005) (quoti ng 

40 U .S .C .  § 3 1 1 6) .  Another used "the seven-year Treasu ry STRI PS [Separate 

Trad ing of Reg istered I nterest and Pr inc ipal  of Secu rit ies] rate" as the measure of 

j ust compensation .  Nat' I Food & Beverage Co. , I nc. v. U n ited States, 1 05 Fed . C l .  

679 , 704 (20 1 2) (footnote omitted) .  These cases look to  what " 'a reasonably 

prudent person i nvest ing funds so as to produce a reasonable retu rn wh i le 

mainta i n i ng safety of pri ncipa l '  " wou ld rece ive . Schneider v .  Cnty. of San Diego , 

285 F . 3d 784 , 792 (9th C i r. 2002) (q uoti ng U n ited States v. 50 . 50 Acres of Land , 
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93 1 F .2d 1 349 ,  1 355 (9th C i r. 1 99 1 )) .  Merceri cites Un ited States v. N .  Pac. Ry. 

Co . ,  5 1  F .  Supp .  749 ,  749-50 (E . D .  Wash .  1 943) , i n  wh ich the cou rt a l lowed 

compound interest at 6 percent ,  but the cou rt d id not exp la in  the reason for its 

selection of that rate , and it is no longer cons istent with Cou rt of C la ims decis ions .  

The comb inat ion of Merceri 's evidence not address ing rates and these 

decis ions us ing commercial rates does not support that statutory 1 2  percent s imple 

in terest for the de lay from 20 1 1 to 2022 was inadequate to p lace Merceri " i n  as 

good a position pecun iari ly as [she] wou ld have occupied , "  Ki rby Forest, 467 U . S .  

at 1 0 , based on a reasonable retu rn wh i le mainta i n i ng safety of pri ncipa l ,  if 

payment had been made in 20 1 1 .  The super ior cou rt was with i n  its d iscret ion to 

decl i ne to compound i nterest. 

Merceri argues the Wash i ngton leg is latu re has changed eminent domain 

law to conform with federa l  law, but the changes made do not i ncl ude amend ing 

RCW 1 9 . 52 . 020 to mandate in terest be compounded . Merceri points to provis ions 

of Wash i ngton law enacted to match the U n iform Relocat ion Assistance and Real 

Property Acqu is it ion Pol icies Act of 1 970 ,  42 U .S .C .  §§ 460 1 -4655 ,  and its 

correspond ing regu lations under 49 C . F . R . §§ 24 . 1 -24 . 306 . Chapter 8 . 26 RCW 

and its correspond ing regu lations in chapter 468- 1 00 WAC conta in  substant ia l ly 

the same provis ions .  Both these federa l  and state statutes ind icate that the i r  

pr imary pu rpose is to  m in im ize the hardsh ip  of  d isp lacement for i nd ivid ua ls and 

bus inesses affected by pub l ic projects by provid ing un iform procedu res for 

provid ing re location assistance .  42 U . S . C .  § 462 1 (b) ; RCW 8 .26 . 0 1 0 ( 1 ) (a) . They 

do not add ress in terest on taki ngs .  
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IV 

Merceri argues she was entit led to attorney fees under RCW 8 .25 . 075 .  We 

d isag ree . 

Reasonable attorney fees i ncu rred i n  an i nverse condemnat ion action are 

not ava i lab le un less provided i n  contract , statute , or  recogn ized equ itable 

pr inc ip les .  State v .  Costich , 1 52 Wn .2d 463 , 469-70 ,  98 P . 3d 795 (2004) . RCW 

8 .25 . 075(2) authorizes an acqu i ri ng government agency's attorney to i ncl ude i n  

the sett lement amount reasonable attorney fees, when appropriate , where a c la im 

is settled i n  an i nverse condemnat ion action .  Daviscourt v .  Pe istrup .  40 Wn . App .  

433 ,  442 n . 9 ,  698  P .2d 1 093 ( 1 985) . RCW 8 .25 . 075(3) provides that i n  an i nverse 

condemnation action , a p la intiff is entit led to attorney fees "but on ly if the j udgment 

awarded to the p la i ntiff as a resu lt of tria l  exceeds by ten percent or  more the 

h ig hest written offer of sett lement subm itted by the acqu i ri ng agency to the p la intiff 

at least th i rty days pr ior to tria l . "  

Merceri does not d ispute that the amount o f  j ust compensation i n  he r  case 

was estab l ished by settlement after the j u ry was selected but before it was sworn . 

She re l ies on Petersen v. Port of Seattle ,  where the cou rt reversed the tria l  cou rt's 

den ia l  of an award for attorney and expert witness fees in an i nverse condemnation 

case . 94 Wn .2d 479 ,  48 1 -82 , 489, 6 1 8 P.2d 67 ( 1 980) . The p la i ntiffs sought  

recovery of  the d im i n ished va lue of  the i r  property resu lti ng from the Port of 

Seatt le's operation of Sea-Tac Airport . .!.Q.. at 48 1 . A proceed ing began in super ior 

cou rt to test the va l id ity of defenses asserted by the Port .  .!.Q.. Severa l days of 

heari ngs fo l lowed where severa l witnesses were ca l led and subjected to d i rect and 
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cross-examinat ion and clos ing arguments were made to the cou rt .  kl at 481 , 488 .  

The cou rt rejected the defenses. kl at 48 1 . The tria l  to determ ine the amount of 

compensation due to the p la intiffs was never held because the superior cou rt 

entered a j udgment on ag reed facts . kl at 48 1 -82 . The Petersen cou rt viewed 

the series of heari ngs to test the Port's defenses as the fi rst port ion of a bifu rcated 

tria l . kl at 488 .  The Port was held l iab le for attorney and expert witness fees 

under RCW 8 .25 . 075 because its written sett lement offer was not made 30 days 

before the start of those series of hearings .  kl "This is in keep ing with the 

leg is lative encouragement to avo id tria ls . "  kl " I n  l i ght of the leg is lative objective 

of settl i ng  rather than try ing matters such as th is ,  it seems anomalous to contend 

that the eva luat ion of defenses requ i ri ng  the taki ng of test imony for severa l days 

is not at least a port ion of a tria l . "  kl at 488-89 .  

Petersen is d isti ngu ishab le .  In Petersen ,  wh i le  there was not a fu l l  tr ia l ,  the 

ob l igat ion to pay j ust compensation was estab l ished th rough a contested 

adjud ication of the Port's defenses. Here ,  the amount of j ust compensation and 

the State's und isputed payment of statutory in terest fo l lowed as a resu lt of 

settlement .  The statute makes an award of attorney fees ava i lable in cases where 

the amount of compensation was determ ined as a resu lt of tria l .  I n  th is case , the 

amount was determ ined by sett lement in advance of tria l .  

Merceri also cites City of Snohomish v .  Jos l i n ,  9 Wn . App .  495 ,  500 ,  5 1 3 

P .2d 293 ( 1 973) . There ,  we remanded for an award of attorney fees , exp la i n i ng  

that RCW 8 .25 . 075 was not l im ited to  condemnation actions .  kl at  498-99 ,  500 .  

We said RCW 8 .25 . 075 "clearly man ifests a leg is lative i ntent that i f  a condemner 
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chooses to take property without i nstitut ing condemnat ion proceed ings ,  the owner 

sha l l  be re imbursed for h is costs of l it igation i n  obta in i ng  h is constitutiona l ly 

guaranteed j ust compensation . "  & at 500 .  But Jos l i n  is not appl icab le ,  because 

it was decided before the 1 977 amendment to RCW 8 .25 . 075 l im iti ng the 

ava i lab i l ity of attorney fees to on ly cases determ ined "as a resu lt of tr ia l . "  See 

LAWS OF 1 977 ,  Ex. Sess . ,  ch . 72 , § 1 ,  at 296 . Because the amount of j ust 

compensation and the adm itted statutory 1 2  percent i nterest were not determ ined 

to be owed "as a resu lt of tr ia l , "  the superior cou rt d id not err by denying Merceri 's 

motion for attorney fees . 

Pointi ng  to the language of RCW 8 .25 . 075(2) maki ng it d iscretionary for the 

agency whether to i ncl ude an attorney fee award in a sett lement offer ,  Merceri 

argues the leg is latu re set no standards gu id i ng the agency's d iscretion . Merceri 

does not cite authority that a leg is lative g rant of d iscretionary authority to an 

executive branch offic ia l  fa i ls  s imp ly because of  the poss ib i l ity of  arbitrary 

imp lementation , she does not point to ci rcumstances ind icati ng that the attorney 

genera l 's  decis ion not to offer compensation for attorney fees in her case was 

arbitrary ,  and she does not suggest to the cou rt any construction of the statute to 

provide the gu idance she says is requ i red . Cf. People's Org .  for Wash .  Energy 

Res . v .  Wash .  Uti ls .  & Transp. Comm'n ,  1 04 Wn .2d 798 ,  808 ,  7 1 1 P .2d 3 1 9 ( 1 985) 

(deference accorded to regu latory agency where the statute " in very broad terms,  

basica l ly j ust d i rect[ed] them to set [ut i l ity rates] wh ich the agencies determine to 

be j ust and reasonab le . ") .  
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Merceri seeks attorney fees on appeal , but because she does not prevai l  

we decl ine to award them . 

V 

I n  matter number 85690- 1 - 1 ,  review is dismissed and no party is awarded 

attorney fees or costs at th is t ime, without prejudice to any party subsequently 

establ ish ing such an entitlement in future proceed ings.  In matter number 85865-

3- 1 ,  we affirm the superior court's November 4, 2022 judgment, and its ru l ings 

denying compound interest and denying attorney fees under RCW 8.25.075. We 

d i rect that th is opin ion shal l be fi led in both matter number 85690- 1 - 1 and matter 

number 85865-3-1 . We remand for proceed ings consistent with th is opinion . 

WE CONCUR:  

A :J. 
�� , 

J 
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Washington Constitution - Article I, section 16 

EMINENT DOMAIN. 

Private property shall not be taken for private use, except for private ways of necessity, and for 

drains, flumes, or ditches on or across the lands of others for agricultural, domestic, or sanitary 

purposes. No private property shall be taken or damaged for public or private use without just 

compensation having been first made, or paid into court for the owner, and no right-of-way shall 

be appropriated to the use of any corporation other than municipal until full compensation 

therefor be first made in money, or ascertained and paid into court for the owner, irrespective of 

any benefit from any improvement proposed by such corporation, which compensation shall be 

ascertained by a jury, unless a jury be waived, as in other civil cases in courts ofrecord, in the 

manner prescribed by law. Whenever an attempt is made to take private property for a use 

alleged to be public, the question whether the contemplated use be really public shall be a 

judicial question, and determined as such, without regard to any legislative assertion that the use 

is public: Provided, That the taking of private property by the state for land reclamation and 

settlement purposes is hereby declared to be for public use. 
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§ 4621 . Declaration of fi nd ings and pol icy, 42 USCA § 4621 

United States Code Annotated 

Title 42. The Public Health and Welfare 

Chapter 6 1 .  Uniform Relocation Assistance and Real Property Acquisition Policies for Federal and Federally 

Assisted Programs (Refs & Annos) 

Subchapter II. Uniform Relocation Assistance (Refs & Annos) 

42 U.S .C .A. § 462 1 

§ 462 1 .  Declaration of findings and policy 

Currentness 

(a) Findings 

The Congress finds and declares that--

(1) displacement as a direct result of programs or projects undertaken by a Federal agency or with Federal financial assistance 

is caused by a number of activities, including rehabilitation, demolition, code enforcement, and acquisition; 

(2) relocation assistance policies must provide for fair, uniform, and equitable treatment of all affected persons; 

(3) the displacement of businesses often results in their closure; 

(4) minimizing the adverse impact of displacement is essential to maintaining the economic and social well-being of 

communities; and 

(5) implementation of this chapter has resulted in burdensome, inefficient, and inconsistent compliance requirements and 

procedures which will be improved by establishing a lead agency and allowing for State certification and implementation. 

(b) Policy 

This subchapter establishes a uniform policy for the fair and equitable treatment of persons displaced as a direct result of 

programs or projects undertaken by a Federal agency or with Federal financial assistance. The primary purpose of this subchapter 

is to ensure that such persons shall not suffer disproportionate injuries as a result of programs and projects designed for the 

benefit of the public as a whole and to minimize the hardship of displacement on such persons. 

(c) Congressional intent 

It is the intent of Congress that--
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§ 4621 . Declaration of fi nd ings and pol icy, 42 USCA § 4621 

(1) Federal agencies shall carry out this subchapter in a manner which minimizes waste, fraud, and mismanagement and 

reduces unnecessary administrative costs borne by States and State agencies in providing relocation assistance; 

(2) uniform procedures for the administration of relocation assistance shall, to the maximum extent feasible, assure that the 

unique circumstances of any displaced person are taken into account and that persons in essentially similar circumstances 

are accorded equal treatment under this chapter; 

(3) the improvement of housing conditions of economically disadvantaged persons under this subchapter shall be undertaken, 

to the maximum extent feasible, in coordination with existing Federal, State, and local governmental programs for 

accomplishing such goals; and 

( 4) the policies and procedures of this chapter will be administered in a manner which is consistent with fair housing 

requirements and which assures all persons their rights under title VIII of the Act of April 1 1 ,  1 968 (Public Law 90-284), 

commonly known as the Civil Rights Act of 1968,  and title VI of the Civil Rights Act of 1 964. 

CREDIT(S) 

(Pub.L. 9 1 -646, Title II, § 20 1 , Jan. 2, 1 97 1 ,  84 Stat. 1 895 ; Pub.L. 1 00- 17 ,  Title IV, § 404, Apr. 2, 1 987, 1 0 1  Stat. 248 .) 

Notes of Decisions ( 1 7) 

42 U.S .C .A. § 462 1 ,  42 USCA § 462 1 

Current through P.L .  1 1 8-46. Some statute sections may be more current, see credits for details. 

End of Document © 2024 Thomson Reuters. No claim to original U. S .  Government Works. 
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APPENDIX 4 



§ 4651 . U n iform pol icy on real  property acq u isition practices, 42 USCA § 4651 

United States Code Annotated 

Title 42. The Public Health and Welfare 

Chapter 6 1 .  Uniform Relocation Assistance and Real Property Acquisition Policies for Federal and Federally 

Assisted Programs (Refs & Annos) 

Subchapter III. Uniform Real Property Acquisition Policy 

42 U.S .C.A. § 465 1 

§ 465 1 .  Uniform policy on real property acquisition practices 

Currentness 

In order to encourage and expedite the acquisition of real property by agreements with owners, to avoid litigation and relieve 

congestion in the courts, to assure consistent treatment for owners in the many Federal programs, and to promote public 

confidence in Federal land acquisition practices, heads of Federal agencies shall, to the greatest extent practicable, be guided 

by the following policies :  

(1) The head of a Federal agency shall make every reasonable effort to acquire expeditiously real property by negotiation. 

(2) Real property shall be appraised before the initiation of negotiations, and the owner or his designated representative shall 

be given an opportunity to accompany the appraiser during his inspection of the property, except that the head of the lead 

agency may prescribe a procedure to waive the appraisal in cases involving the acquisition by sale or donation of property 

with a low fair market value . 

(3) Before the initiation of negotiations for real property, the head of the Federal agency concerned shall establish an amount 

which he believes to be just compensation therefor and shall make a prompt offer to acquire the property for the full amount 

so established. In no event shall such amount be less than the agency's approved appraisal of the fair market value of such 

property. Any decrease or increase in the fair market value of real property prior to the date of valuation caused by the 

public improvement for which such property is acquired, or by the likelihood that the property would be acquired for such 

improvement, other than that due to physical deterioration within the reasonable control of the owner, will be disregarded 

in determining the compensation for the property. The head of the Federal agency concerned shall provide the owner of 

real property to be acquired with a written statement of, and summary of the basis for, the amount he established as just 

compensation. Where appropriate the just compensation for the real property acquired and for damages to remaining real 

property shall be separately stated. 

( 4) No owner shall be required to surrender possession ofreal property before the head of the Federal agency concerned pays 

the agreed purchase price, or deposits with the court in accordance with section 3 1 14( a)  to ( d)  of Title 40, for the benefit of 

the owner, an amount not less than the agency's approved appraisal of the fair market value of such property, or the amount 

of the award of compensation in the condemnation proceeding for such property. 

(5) The construction or development of a public improvement shall be so scheduled that, to the greatest extent practicable, 

no person lawfully occupying real property shall be required to move from a dwelling (assuming a replacement dwelling as 

required by subchapter II will be available), or to move his business or farm operation, without at least ninety days' written 

notice from the head of the Federal agency concerned, of the date by which such move is required. 
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§ 4651 . U n iform pol icy on rea l  property acq u isition practices, 42 USCA § 4651 

(6) If the head of a Federal agency permits an owner or tenant to occupy the real property acquired on a rental basis for a 

short term or for a period subject to termination by the Government on short notice, the amount of rent required shall not 

exceed the fair rental value of the property to a short-term occupier. 

(7) In no event shall the head of a Federal agency either advance the time of condemnation, or defer negotiations or 

condemnation and the deposit of funds in court for the use of the owner, or take any other action coercive in nature, in order 

to compel an agreement on the price to be paid for the property. 

(8) If any interest in real property is to be acquired by exercise of the power of eminent domain, the head of the Federal agency 

concerned shall institute formal condemnation proceedings. No Federal agency head shall intentionally make it necessary 

for an owner to institute legal proceedings to prove the fact of the taking of his real property. 

(9) If the acquisition of only a portion of a property would leave the owner with an uneconomic remnant, the head of the 

Federal agency concerned shall offer to acquire that remnant. For the purposes of this chapter, an uneconomic remnant is 

a parcel of real property in which the owner is left with an interest after the partial acquisition of the owner's property and 

which the head of the Federal agency concerned has determined has little or no value or utility to the owner. 

(10) A person whose real property is being acquired in accordance with this subchapter may, after the person has been fully 

informed of his right to receive just compensation for such property, donate such property, and part thereof, any interest 

therein, or any compensation paid therefor to a Federal agency, as such person shall determine. 

CREDIT(S) 

(Pub.L. 9 1 -646, Title III, § 30 1 , Jan. 2, 1 97 1 ,  84 Stat. 1 904; Pub.L. 1 00- 1 7, Title IV, § 4 1 6, Apr. 2, 1 987, 1 0 1  Stat. 255 . )  

Notes of Decisions (39) 

42 U.S .C .A. § 465 1 ,  42 USCA § 465 1 

Current through P.L .  1 1 8-46. Some statute sections may be more current, see credits for details. 

End of Document © 2024 Thomson Reuters. No claim to original U .S .  Government Works. 
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APPENDIX 5 



RCW 8 . 0 4 . 1 1 0  Trial-Damages to be found . A j udge o f  the 
supe rior  court sha l l  pre s ide at the t r i a l  t o  det e rmine the 
compen s a t i on and damage t o  be awarde d ,  whi ch t r i a l  sha l l  be held at 
the courthous e  in  the count y whe re the l and , real e s tate , premi s e s  or  
other  property s ought t o  be appropriated  or  acquired  i s  s ituated : and 
in  the c a s e  of each such t r i a l  by j ury the j urors  by the i r  ve rdict 
sha l l  fix  a s  a lump sum the total amount o f  damage s whi ch sha l l  result  
t o  a l l  persons  or  part i e s  and  t o  any  count y and  t o  a l l  t enant s , 
encumbrance r s  and othe r s  int e r e s t e d  there in , by rea s on o f  the 
appropriat i on and use o f  the l ands , real e s tate , premi s e s  or  other 
property s ought t o  be appropriated  or  acqui red . Upon the t r i a l , 
witne s s e s  may be examined in  beha l f  o f  e ither party t o  the proceedings 
a s  in  civi l act i ons ; and a witne s s  s e rved with a subpoena in  each 
proceeding sha l l  be puni shed for  fai lure t o  appear  at such t r i a l , or  
for  perj ury , a s  upon a t r i a l  o f  a civi l act i on . I n  c a s e  a j ury i s  not 
demanded as provided for  in  * s e ct i on 8 9 4 such total  amount of damage s 
sha l l  be a s certa ined and det e rmined by the court or  j udge thereof  and 
the proceedings sha l l  be the s ame as in  t r i a l s  of an i s sue of fact by 
the court . [ 1 9 2 5  ex . s .  c 98  § 2 ;  1 8 9 1  c 7 4  § 5 ;  RRS § 8 9 5 . ] 

Ru1es of court : CR 2 6  through 3 7 .  

*Reviser ' s  note : " s e ct i on 8 9 4 "  refers  t o  RRS § 8 9 4 herein  
codi fied  ( a s amende d )  a s  RCW 8 . 0 4 . 0 7 0 ,  8 . 0 4 . 0 8 0 ,  8 . 0 4 . 0 9 0 ,  and 
8 . 0 4 . 1 0 0 . 

Wi tnesses , examina t i on of:  Ti t l e  5 RCW. 

Cert i fied  on 9 / 1 / 2 0 2 3  RCW 8 . 0 4 . 1 1 0  Page 1 
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APPENDIX 6 



RCW 8 . 2 5 . 0 1 0  Pretrial statement of compensation to be paid in 
event of settlement .  In a l l  act i ons  for  the condemnat ion of prope rt y ,  
or  any int e r e s t  there in , a t  l e a s t  thirty  days prior  t o  the dat e  set  
for  t r i a l  o f  such  act i on the  condemnor sha l l  s e rve a written  statement 
showing the amount of total  j us t  compen s a t i on to be paid  in  the event 
of s e t t l ement on each condemnee who has made an appearance in  the 
act i on . [ 1 9 6 5  ex . s .  c 1 2 5  § 1 . J 

Cert i fied  on 9 / 1 / 2 0 2 3  RCW 8 . 2 5 . 0 1 0  Page 1 
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APPENDIX 7 



RCW 8.25.070, 1 97 1  ex. s. c 39 § 3. 

Sec. 3. Sect ion 3, chapter 1 37 ,  Laws of 1 967 ex. sess . And RCW 8 .25 . 070 are each 

amended to read as fo l lows : 

( 1 ) Except As otherwise provided i n  subsect ion (3) of th is Section ,  if tria l  is held for the 

fixi ng of the amount of compensation to be awarded to the owner or  party having an 

interest i n  the property be ing condemned ((and if the condemnee has o:ff€red to 

stipulate to an order of immediate possession of the property being condemned)) the 

cou rt ((may)) sha l l  award the condemnee reasonable attorney's fees and reasonable 

expert witness fees ((actually incurred)) i n  the event of any of the fo l lowing : 

( (4-t ) @l If condemner fa i ls  to make any written offer i n  sett lement to condemnee at 

least th i rty ((0000)) days pr ior to commencement of said tr ia l ;  o r  

( f2j )  (b )  I f  the j udgment awarded as a resu lt of  the tria l  exceeds by ten percent or  more 

the h ig hest written offer i n  sett lement subm itted to those condemnees appearing i n  the 

act ion by condemner at least th i rty days pr ior to commencement of said tria l  ( -f,--8f 

(3) If in the opinion of the trial sou rt, oondemnor has shown bad faith in its dealings with 

oondemnee relati>1e to the property the property oondemned) ) .  

(2) The attorney genera l  o r  other attorney representi ng a condemner i n  effect ing a 

sett lement of an eminent domain proceed ing may a l low to the condemnee reasonable 

attorney fees .  

(3) Reasonable attorney fees and  reasonable expert witness fees authorized by th is 

sect ion sha l l  be awarded on ly if the condemnee stipu lates, i f  requested to do so in 

writi ng by the condemner, to an order of immed iate possess ion and use of the property 

be ing condemned with i n  th i rty days after rece ipt of the written request, or  with i n  fifteen 

days after the entry of an order adjud icating pub l ic  use wh ichever is later and thereafter 

de l ivers possess ion of the property to the condemner upon the deposit i n  cou rt of a 

warrant sufficient to pay the amount offered as provided by law. I n  the event, however, 

the condemner does not request the condemnee to stipu late to an order of immed iate 

possess ion and use prior  to tr ial, the condemnee sha l l  be entit led to an award of 

reasonable attorney fees and reasonable expert witness fees as authorized by 

subsect ions ( 1 )  and (2) of th is section .  

(4) Reasonable attorney fees as  authorized i n  th is sect ion sha l l  not exceed t he  genera l  

tria l  rate, per  day for actua l  tria l  t ime and the genera l  hou rly rate for preparat ion as 

provided i n  the m in imum bar fee sched u le of  the cou nty or  jud ic ia l  d istr ict i n  which the 

proceed ing was inst ituted , or  if no m in imum bar fee sched u le has been adopted un the 

cou nty, then the tra i l  and hou rly rates as provided i n  the m in imum bar fee sched u le 

customar i ly used i n  such county. Not later than J u ly 1 ,  1 97 1  the adm in istrator for the 

cou rts sha l l  adopt a ru le estab l ish i ng standards for verifyi ng fees authorized by th is 

section .  Reasonable expert witness fees as authorized i n  th is sect ion sha l l  not exceed 
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the customary rates obta i n i ng i n  the cou nty by the hour  for i nvestigat ion and research 

and by the day or  ha lf day for tria l  attendance . 

.(fil I n  no event may any offer i n  sett lement be referred to or  used d u ring the tria l  for any 

pu rpose i n  determ in ing the amount of compensation  to be paid for the property . 

Passed the Senate March 1 2 , 1 97 1  . 

Passed the House Apri l 1 9 , 1 97 1 . 

Approved by the Governor  Apri l  29 ,  1 97 1 . 

F i led i n  office of Secretary of State Apri l  29 ,  1 97 1  
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APPENDIX 8 



RCW 8 . 2 5 . 0 7 0  Award of attorney ' s fees and witness  fees to 
condemnee--Conditions to award . ( 1 )  Except a s  otherwi s e  provided in  
sub s e ct i on ( 3 )  o f  thi s s e c t i on , if  a trial  is  held  for  the fixing of  
the amount o f  compen s a t i on t o  be awarded t o  the owner or  party having 
an int e r e s t  in  the property being condemned , the court sha l l  award the 
condemnee reas onable  attorney ' s  fees and reas onable  expert witne s s  
fees  i n  the event o f  any o f  the f o l l owing : 

( a )  I f  condemnor fai l s  t o  ma ke any written  offer  in  s e t t l ement t o  
condemnee at l e a s t  t h i r t y  days prior  t o  commencement o f  s a i d  t r i a l ; or  

( b )  If  the j udgment awarded a s  a result  o f  the t r i a l  exceeds by 
ten  pe rcent or  more the highe s t  written offer  in  s e t t l ement submitted  
t o  tho s e  condemnee s  appearing in  the act i on by condemnor in  e f fect  
thirty  days  be fore the t r i a l . 

( 2 )  The attorney gene ral  or  other attorney repre s enting a 
condemnor in  e f fect ing a s e t t l ement o f  an eminent doma in proceeding 
may a l l ow t o  the condemnee reas onable  attorney fees . 

( 3 )  Rea s onable  attorney fees  and reas onable  expert witne s s  fees  
authori z ed by thi s s e c t i on sha l l  be awarded only i f  the  condemnee 
s t ipulat e s , if  reque sted  t o  do s o  in  writ ing by the condemnor , t o  an 
order of immediate  pos s e s s ion and use of the property being condemned 
within thirty days after  rece ipt o f  the written reque s t , or  within 
fi fteen days  after  the ent ry o f  an order adj udi cating pub l i c  use  
whi cheve r is  later  and thereafter  de l ive r s  pos s e s s ion o f  the property 
t o  the condemnor upon the depo s i t  in  court  o f  a warrant s u f f i c i ent t o  
p a y  t h e  amount o f fered a s  provided by l aw . I n  t h e  event , howeve r ,  the 
condemnor doe s  not reque s t  the condemnee t o  s t ipulate  t o  an order of 
immediate  pos s e s s ion and use prior t o  t r i a l , the condemnee sha l l  be 
ent i t led  t o  an award o f  reas onable  attorney fees and reas onable  expert 
witne s s  fees  a s  authori z ed by sub s e ct i ons  ( 1 )  and ( 2 )  o f  thi s s e c t i on . 

( 4 )  Rea s onable  attorney fees  a s  authori z ed in  thi s s e c t i on sha l l  
not exceed t h e  gene ral  t r i a l  rat e , p e r  day cus t oma r i l y  charged for  
gene ral  trial  wor k  by the condemnee ' s  attorney for  actual trial  t ime 
and h i s  or her  hourly  rate  for  preparat ion . Rea s onable  expert witne s s  
fees  a s  authori z ed i n  thi s s e c t i on sha l l  not exceed the cus t omary 
rat e s  obt aining in  the count y by the hour for  inve s t i ga t i on and 
re s earch and by the day or  ha l f  day for  t r i a l  att endance . 

( 5 )  I n  no event may any offer  in  s e t t l ement be re ferred t o  or  
used  during the t r i a l  for  any  purp o s e  in  det e rmining the amount o f  
compen s a t i on t o  be p a i d  f o r  t h e  propert y . [ 1 9 8 4  c 1 2 9 § 1 ;  1 9 7 1  ex . s .  
c 3 9  § 3 ;  1 9 6 7 ex . s .  c 1 3 7  § 3 . ] 

Court appoin ted expert s : Ru1es 0£ court : ER 70 6 .  

Cert i fied  on 9 / 1 / 2 0 2 3  RCW 8 . 2 5 . 0 7 0  Page 1 
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APPENDIX 9 



RCW 8.25.075, 1971 ex. s. c 240 § 21 

NEW SECTION.  Sec. 21 . There is added to chapter 8.25 RCW a new section to read as 

follows: 

(1 ) A superior court having jurisdiction of a proceeding instituted by a condemnor to 

acquire real property shall award the condemnee costs including reasonable attorney 

fees and reasonable expert witness fees if--

(a) there is a final adjudication that the condemnor cannot acquire the real property by 

condemnation; or 

(b) the proceeding is abandoned by the condemnor. 

(2) A superior court rendering a judgment for the pla intiff awarding compensation for the 

taking of real property for public use without just compensation having first been made 

to the owner, or the attorney general or other attorney representing the acquiring 

agency in effecting a settlement of any such roceeding shall award or allow to such 

pla intiff costs including reasonable attorney fees and reasonable expert witness fees. 

(3) Reasonable attorney fees and expert witness fees as authorized in this section shall 

be subject to the provisions of subsection (4) of RCW 8.25.070. 

NEW SECTION.  Sec. 23. If any provision of this 1 971 act, or its application to any 

person or circumstance is held invalid, the remainder of the act, or the application of the 

provision to other persons or circumstances is not affected. 

NEW SECTION.  Sec. 24. This act is necessary for the immediate preservation of the 

public peace, health and safety, the support of the state government and its existing 

public institutions, and shall take effect July 1 ,  1 971 . 

Passed the Senate May 4, 1 971 . 

Passed the House May 9,  1 971 . 

Approved by the Governor May 20, 1 971 . 

Filed in office of Secretary of State May 21 , 1 971 . 
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APPENDIX 1 0  



RCW 8 . 2 5 . 0 75  Costs-Award to condemnee or plaintiff-Conditions . 
( 1 )  A supe rior  court having j ur i s di c t i on o f  a proceeding i n s t i tuted by 
a condemnor t o  acquire  real property sha l l  award the condemnee co s t s  
including reas onable  attorney f e e s  and reas onable  expert witne s s  fees  
i f : 

( a )  There i s  a final  adj udi cat i on that the condemnor cannot 
acquire  the real property by condemnat i on ;  or 

( b )  The proceeding is abandoned by the condemnor . 
( 2 )  I n  e f fect ing a s e t t l ement o f  any c l a im or  proceeding in  whi ch 

a c l a imant s e e ks an award from an acqui ring agency for  the payment o f  
compen s a t i on f o r  t h e  t a king or  damaging o f  r e a l  property f o r  pub l i c  
u s e  without j us t  compen s a t i on having f i r s t  been made t o  t h e  owne r ,  the 
attorney gene ral  or  other attorney repre s enting the acqui ring agency 
may include in  the s e t t l ement amount , when appropriat e , co s t s  incurred 
by the c l a imant , including reas onable  attorneys ' fees and reas onable  
expert witne s s  fees . 

( 3 )  A supe rior  court rende ring a j udgment for  the plaint i f f  
awarding compen s a t i on f o r  the t a king or  damaging o f  real  property for  
pub l i c  u s e  without j us t  compen s a t i on having first  been made t o  the 
owner sha l l  award or  a l l ow t o  such plaint i f f  co s t s  including 
reas onable  attorney fees and reas onable  expert witne s s  fee s , but only 
if the j udgment awarded t o  the plaint i f f  as a result  of t r i a l  exceeds 
by ten  pe rcent or  more the highe s t  written offer o f  s e t t l ement 
submitted  by the acqui ring agency to the plaint i f f  at l e a s t  thirty  
days  prior  t o  t r i a l . 

( 4 )  Rea s onable  attorney fees  and expert witne s s  fees  a s  
authori z ed in  thi s s e c t i on sha l l  be subj ect  t o  t h e  provi s i ons o f  
sub s e ct i on ( 4 )  o f  RCW 8 . 2 5 . 0 7 0  a s  now or  hereafter  amended .  [ 1 9 7 7  
ex . s .  c 7 2  § 1 ;  1 9 7 1  ex . s .  c 2 4 0  § 2 1 . ]  

Cert i fied  on 9 / 1 / 2 0 2 3  RCW 8 . 2 5 . 0 7 5  Page 1 
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APPENDIX 1 1  



RCW 8 . 2 8 . 0 4 0  Interest on verdict fixed-Suspension during 
pendency of appeal . Wheneve r in any eminent doma in proceeding , 
heretofore  or  hereafter  i n s t i tuted for  the t a king or  damaging o f  
private prope rt y ,  a ve rdict sha l l  have been returned by t h e  j ury ,  or  
by the court i f  the c a s e  be tried  without a j ury ,  fixing  the amount t o  
be paid  a s  compen s a t i on for  t h e  property s o  t o  be t a ken or  damage d ,  
such ve rdict sha l l  b e a r  int e r e s t  at t h e  maximum r a t e  o f  int e r e s t  
permitted  at that t ime unde r RCW 1 9 . 5 2 . 0 2 0  from t h e  dat e  o f  i t s  ent ry 
t o  the dat e  o f  payment thereo f :  PROVI DE D ,  That the running o f  such 
int e r e s t  sha l l  be suspende d ,  and such int e r e s t  sha l l  not accrue , for  
any period  o f  t ime during whi ch the ent ry o f  final  j udgment in  such 
proceeding sha l l  have been de l ayed s o l e l y  by the pendency o f  an appeal  
t a ken in  such  proceeding . [ 1 9 8 4  c 1 2 9 § 2 ;  1 9 4 3  c 2 8  § 1 ;  Rem . Supp . 
1 9 4 3  § 9 3 6 - 4 . ]  
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RCW 1 9 . 52 . 02 0  Highest rate permissible-Setup charges . ( 1 )  
Except a s  provided in  sub s e ct i on ( 4 )  o f  thi s s e c t i on , any rate  o f  
int e r e s t  sha l l  be legal  s o  long a s  the rate  o f  int e r e s t  doe s  not 
exceed the higher o f : ( a )  Twe lve pe rcent per  annum ; or  ( b )  four 
percentage point s above the e quiva l ent coupon i s sue yield  ( a s 
pub l i shed by the Board o f  Gove rnor s  o f  the Fede ral  Re s e rve System )  o f  
t h e  ave rage b i l l  rate  f o r  twent y- s ix wee k  trea sury b i l l s  a s  det e rmined 
at  the f i r s t  b i l l  mar ket  auct ion conducted during the cal enda r month 
immediat e l y  preceding the later  of ( i )  the e s tabl i s hment o f  the 
int e r e s t  rate  by written agreement of the part i e s  to  the cont ract , or  
( i i )  any  adj ustment in  the int e r e s t  rate  in  the c a s e  o f  a written  
agreement permitt ing an adj ustment in  the intere s t  rate . No person 
sha l l  direct l y  o r  indi rect l y  t a ke o r  rece ive in  money ,  goods , or  
things  in  act i on ,  o r  in  any  othe r way ,  any  greater  int e r e s t  for  the  
loan o r  forbearance o f  any  money ,  goods , or  things  in  act i on . 

( 2 )  ( a )  I n  any loan o f  money in  whi ch the funds advanced do not 
exceed the sum of five hundred do l l a r s , a setup charge may be charged 
and c o l l e cted  by the l ende r ,  and such setup charge sha l l  not be 
con s i dered int e r e s t  hereunde r . 

( b )  The setup charge sha l l  not exceed four pe rcent o f  the amount 
of funds advanced , or fi fteen do l l a r s , whi cheve r i s  the l e s s e r , except 
that on loans  of unde r one hundred do l l a r s  a minimum not exceeding 
four do l l a r s  may be s o  charged . 

( 3 )  Any loan made pursuant t o  a commitment t o  l end at an int e r e s t  
r a t e  permitted  at t h e  t ime t h e  commitment i s  made sha l l  n o t  b e  
usurious . Credit extended pursuant t o  an open-end credit agreement 
upon whi ch int e r e s t  is comput ed on the ba s i s  of a balance or  balance s 
out s t anding during a b i l l ing cycle  sha l l  not be usurious  i f  on any one 
day during the b i l l ing cycle  the rate at whi ch int e r e s t  is charged for 
the b i l l ing cycle  is not usurious . 

( 4 )  ( a )  Prej udgment int e r e s t  charged or  c o l l e cted  on medical  debt , 
a s  de fined in  RCW 1 9 . 1 6 . 1 0 0 , mus t  not exceed nine pe rcent . 

( b )  For any medical  debt for  whi ch prej udgment int e r e s t  has  
a ccrued or  may be accruing a s  o f  Jul y  2 8 ,  2 0 1 9 ,  no prej udgment 
int e r e s t  in  exce s s  of nine pe rcent sha l l  accrue thereaft e r . [ 2 0 1 9  c 
2 2 7  § 6 ;  1 9 8 9 c 1 4  § 3 ;  1 9 8 5  c 2 2 4  § 1 ;  1 9 8 1  c 7 8  § 1 ;  1 9 6 7 ex . s .  c 2 3  
§ 4 ;  1 8 9 9  c 8 0  § 2 ;  RRS § 7 3 0 0 . Prior : 1 8 9 5  c 1 3 6  § 2 ;  1 8 9 3  c 2 0  § 3 ;  
Code 1 8 8 1  § 2 3 6 9 ;  1 8 6 3 p 4 3 3  § 2 ;  1 8 5 4  p 3 8 0  § 2 . ] 

Effective date--1 985 c 2 2 4 : " Th i s  act i s  nece s s ary for  the 
immediate  pre s e rvat ion o f  the pub l i c  peace , health , and s a fe t y ,  the 
s upport of the state  gove rnment and its exi s t ing pub l i c  inst itut ions , 
and s ha l l  t a ke e f fect Jul y  1 ,  1 9 8 5 . "  [ 1 9 8 5  c 2 2 4  § 2 . ] 

Severability-1 981  c 7 8 : " I f  any provi s i on o f  thi s act or  i t s  
app l i ca t i on t o  any p e r s on o r  circums t ance i s  h e l d  inva l i d ,  the 
remainder of the act  o r  the app l i ca t i on o f  the provi s i on t o  other 
persons  o r  c i rcumst ance s is  not a f fected . "  [ 1 9 8 1  c 7 8  § 7 . ]  

Severability-Savings-1 967  ex . s .  c 2 3 : S e e  not e s  f o l l owing RCW 
1 9 . 5 2 . 0 0 5 . 

In teres t on j udgmen t s : RCW 4 . 5 6 . 1 1 0 .  
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